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To paraphrase Jane Austen, it is a truth universally acknowledged that mediation is confidential.
Go on any training course, listen to any mediator’s opening speech, and the secrecy/privacy of the
process will be affirmed and reaffirmed. In the commercial mediation arena, and these days most
other practice areas, you will also sign a contractual undertaking about confidentiality. Article 7 of
the 2008 EU Directive on Cross Border Mediation states that “mediation is intended to take place
in a manner which respects confidentiality”. It is simply assumed that this is desirable, even
essential, for mediation to take place. When mediation confidentiality is challenged, as it has been
recently in both the US and English courts, mediators are quick to deplore the state of affairs.

In this blog I question both the possibility and the desirability of mediation confidentiality. I must
first acknowledge my debt to Bill Wood, QC, for his excellent article summarising the position in
England and Wales (see William Wood, 2009, ‘When Girls Go Wild: The Debate Over Mediation
Privilege’ www.themediatormagazine.co.uk). This is particularly relevant to my own jurisdiction
of Scotland because our courts have not yet had to deal with challenges to mediation
confidentiality and so English decisions are likely to be “persuasive” (a lovely term that means
something like “I will do what these judges did, but not because I have to.”)

First some terminology. It does not help clarity that at least five different terms are used sometimes
interchangeably, each with a distinct meaning (in English – is it the same in other languages?).
They are:
Confidentiality – this usually refers to an undertaking made by all parties to a mediation not to
share or disclose any information about what occurred in the mediation.
Privilege – legal privilege applies to certain conversations that the law recognises as deserving
special protection, such as communications between solicitor and client. It seems unlikely that the
courts will offer the same protection to mediation.
Without prejudice – meaning that offers can be made in negotiation as part of the bargaining
process without their being relied on in subsequent court proceedings. This has underpinned
negotiations for centuries and it seems sensible that mediation should also be a ‘without prejudice’
conversation. However, it is not automatic, and so must be agreed in advance.
Non-compellability – refers to a more limited protection for mediators, meaning that they cannot
be compelled to give evidence about what occurred in mediation in subsequent court proceedings.
The 2008 EU Directive on Cross Border Mediation placed a duty on States to ensure the non-
compellability of mediators on cross border matters. Crucially, this does not protect parties from
each other.
Admissibility – governs whether or not the courts will allow certain evidence to be used, including
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both verbal testimony and documents. So, even if a mediator is “compellable” (and so has to turn
up), her evidence may not be “admissible” (and so has to be ignored).

Limitations
In a nutshell, it seems that mediators wish their work to be confidential, which means attempting to
render it legally privileged by means of a non-compellability clause combined with a without
prejudice undertaking in the hope that the courts will treat any evidence from the process as
inadmissible. Clear? Actually it’s not that simple. Wood lists at least five situations where the
courts will overrule even the most cunningly drafted Agreement to Mediate:
1) Impropriety – where there is an allegation of some improper conduct (such as threats or
intimidation) by one of the parties to the mediation, the courts will almost certainly wish to hear
evidence.
2) The fact or terms of settlement – if there is a dispute over the terms of the settlement (or
whether it occurred at all) the courts will probably override any contractual confidentiality clause
in the interests of justice.
3) Fraud and duress – if a settlement is achieved through deceit or pressure, it would be
surprising if parties lost their legal remedy because the best evidence is protected by mediation
confidentiality. As Bill Wood puts it: “If a party is said to have made a fraudulent representation
(a fortiori where he has done so through the mediator) should the mediator not be available and
even keen to give his or her evidence?”
4) The consent of both parties – most confidentiality clauses are written in such a way as to
protect the parties from each other. If both of them waive confidentiality, the courts may not think
it is up to the mediator to withhold information.
5) Where the settlement is being challenged by a third party – for example, when a contractor
believes that a sub-contractor “caved in” and struck an onerous deal with an insurer that then binds
the contractor. The logic applied by the English courts is that “without prejudice” exists to protect
negotiations in that matter and so the policy justification no longer exists when faced with a
different dispute.

Enough on the possibility of confidentiality. Privacy still matters, but we should be a little cautious
in giving blanket assurances. I turn to my other question: is mediation confidentiality desirable?

A number of critics (e.g.Laura Nader, Owen Fiss and Richard Abel) have accused mediation of
sweeping injustices under the carpet by dealing with each individual dispute privately, so that bad
practice attracts no negative publicity and no precedents are set for the future. This is contrasted
with cases fought out in the justice system, where the glare of publicity ensures that “wrongdoers”
are made an example of, thus setting public norms and expectations for future conduct.

While mediators have staged a staunch defence (the justice system is no great shakes for the less
privileged; mediation is empowering; many mediators do ensure that legal norms are followed) I
wonder whether this secrecy needs to be a given. I can think of at least two reasons. First, quite a
number of clients, when confidentiality is first explained, declare, “I don’t care who knows. I
would say this in front of anyone.” It may be that confidentiality is more important to mediators
than their clients, in some cases. Second, and this is particularly relevant in employment disputes,
those outside the mediation often have a legitimate interest in the outcome. An employer may well
have to take action or make changes as a result, and indeed may also be paying the bill. Other
colleagues may be deeply affected. Is it not right that they should know what has been agreed?

This highlights a muddle created by the blanket term “confidentiality”. We are in danger of
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confusing process with outcome. A “without prejudice” process can still produce an agreement for
public consumption. I am not suggesting that we reveal every detail of the conversation, but should
the cloak of confidentiality prevent important information from reaching those in a position to do
something about it? Why not share the outcome with others, with the parties’ permission? My
current practice is to raise this possibility at the outset, thus directing clients’ attention to the wider,
systemic issues that may be thrown up by the conflict. At the end of the mediation we can ask:
“Who else needs to know?” “What can the organisation learn from the way this dispute has been
handled?” “What needs to change?”

Another possibility, elegantly described by Susan Sturm and Howard Gadlin, is for a group of
mediators to engage in long-term, anonymised reporting. In this way organisations can learn
lessons from disputes and modify practice.

My radical proposal is that mediators around the world, or throughout a jurisdiction, engage in a
similar exercise. Why not have an international digest of mediation decisions? Kluwer has itself
l e d  t h e  w a y  i n  s h e d d i n g  l i g h t  o n  a r b i t r a t i o n  d e c i s i o n s  ( s e e
http://wolterskluwerblogs.com/blog/2011/11/23/the-lcia-arbitrator-challenge-digests-an-interview-
with-william-rusty-park/). Perhaps the time has come for mediators to accept rather than attack our
critics. If the privacy of mediation causes some problem while solving others, let us address those
problems head on. I would argue that mediation can make a claim to be developing societal norms
as effectively as litigation: in some respects better, in that decisions are arrived at on the basis of
more than purely legal norms. Parties themselves shape the outcomes. What a fascinating resource
it would be if we could reflect the full range of our work. And if it turns out that people are
somehow settling for “less” in mediation, let’s face up to this, and adapt our practice accordingly.

I’m sure this will not be the last word on confidentiality, but next time you are telling clients that
the process is confidential I predict there will be a little voice in your head saying: “Is it?” and
“Should it be?”

________________________
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