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Imagine a marine layer floating over a coastal town. A family in this town is hopeful that the sun
will burn the fog away so they can go to the beach and enjoy the great weather. The day seemsto
go on forever and the sun never comes out. The family ends up being stuck in their cabin, agitating
each other while the parents are trying to figure out what to do with their children who are driving
them crazy. The children are totally bored and expect their parents to figure out ways to keep them

busy.

Consider the same scene in the mediation room. Lawyers are antsy because there is not enough
movement in the negotiation. They refuse to take the mediator’ s recommendations or respond in a
meaningful way and the case is gets locked up. The lawyers look to the mediator to burn the fog
away because after al, that’s why we “get paid the big bucks,” to quote aformer client.

When they disregard our advice and create failure because they are lazy and refuse to take any
initiative in the process, should we call it a day and let them achieve failure for their client, or do
we have other options? Do we let the babies cry themselves to sleep or do we take extraordinary
action?

Let’s discuss what direction to go when the fog doesn’t lift and the children are acting like babies.
Thingsto consider:

1. Protection — do you protect the lawyer from him or herself at all costs?

2. Cover —is it possible they lack initiative because they are constrained by internal corporate
challenges and they just don’t want to inform you?

3. Gravity —isit worth fighting the natural forces that might necessarily push the case into impasse
mode no matter what we do?

4. Middle Way — do we continue to search for the middle way between the extremes of risk and
reward and try and sell that to the parties?

5. Artificial Impasse — should we consider creating an impasse, but in our mindsits really artificial
because we' re not going to let them leave because we get paid the big bucks to keep ‘em talking?
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To make sure you do not miss out on regular updates from the Kluwer Mediation Blog, please
subscribe here.

Profile Navigator and Relationship I ndicator
Includes 7,300+ profiles of arbitrators, expert witnesses, counsels & 13,500+ relationships to
uncover potential conflicts of interest.

Learn how Kluwer Arbitration can support you.

Learn more about the
newly-updated
Profile Navigator and

Relationship Indicator
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