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Why are we still talking about apologies?
Rosemary Howell (University of New South Wales) · Wednesday, June 22nd, 2022

The world of mediation today is far from the embryonic world I joined in the late 1980s. It has
been wonderful to be part of the journey.

From time to time there are major ‘disruptions’ – the exploration of mandatory mediation in some
jurisdictions; the debates over definitions and enforceability and most recently the impact of Covid.
However nothing has significantly or permanently derailed the ongoing exploration and
development of the field .

I was reflecting on this as I was conducting my own regular review of what is happening in my
practice and what is the learning for me. I did so whilst in the midst of a long-running mediation
between a government authority and affected consumers where an inability by one party to deliver
an effective apology created an escalation of the conflict that could probably have been halted very
early in the proceedings.

It prompted an ‘aha’ moment for me –  where it seemed very clear that despite the significant
changes I have observed in how parties see mediation and their understanding and willingness to
engage in it, some things have not really changed.

And the apology challenge I was observing in the current mediation was the most significant
example. Because my experience is that despite all the research and published articles, there does
not seem to be an increased recognition by parties and their advocates about what makes an
effective apology.
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I have written about this before but it is time to keep this conversation going and so I have decided
to expand on my comments.

Is this just a mediation problem?

While I was reflecting on what I would write, the Australian Federal Election was playing out in
the background – an unpleasant distraction – filled as it was with accusations and revelations of
truly reprehensible behaviour. It included revelations about the decision to cancel a major
submarine contract with the French – a decision shrouded in our misleading behaviour which
greatly offended a significant global ally. Asked whether he thought the former Australian Prime
Minister had lied to him, President Macron responded ‘I don’t think, I know!’ – a phrase since
printed on many Australian Tee shirts. Our former Prime Minister responded with obfuscation and
what seemed like more untruths, closing with the universally unhelpful ‘pretend’ apology – I’m
sorry if the (French) President didn’t understand why it was necessary.

At the same time, the airline industry was attempting to resume normal service and Qantas, our
major player, experienced a series of damaging events, with passengers stranded, baggage lost and
customers complaining loudly. The necessary grovelling apology from Qantas was nowhere to be
seen. The CEO made a statement blaming the passengers for being out of practice with flying
protocols. The outcry has not died down.

Maybe it’s an ‘aussie’ characteristic?

There are many more examples and now I have begun to wonder whether it may be a particularly
disappointing Australian characteristic – that we have an exaggerated reluctance to acknowledge
our mistakes and find ourselves unable to accept responsibility via an appropriate apology. Perhaps
it is this trait in our national and international behaviour that carries over into the mediation room.

As I reflected, the examples continued to present themselves – this time the outrageous treatment
of the Australian actor Rebel Wilson by a national newspaper.

The story deserves a place in the ‘most bungled apology ever’ awards and attracted international
opprobrium, The paper’s gossip writer, Hornery, had approached Wilson to confirm she had a new
partner who, unlike previous partners, was female and giving Wilson a 2-day deadline to respond.

Wilson took control of the narrative by outing herself. Hornery responded by criticising Wilson.
Three attempts later, with the world watching appalled, no one associated with the paper had
managed to figure out what a  genuine apology should sound like. Finally, the fourth apology,
delivered by the editor, got close and it looks like the incident may be settling into the background.

What’s the answer?

Maybe things won’t improve in the mediation room until we see some significant leadership from
our new government and from public figures – supporting a cultural change and demonstrating a
willingness to apologise early and appropriately for wrongdoing.

In the meantime I am taking every opportunity I can to include in my training programs for
business leaders, exercises using this terrific text. The piece I find most helpful is the thoughtful
material in Chapter 3 which takes us through what often prompts the need for an apology and it
goes like this:

https://mediationblog.kluwerarbitration.com/2019/01/22/its-not-cricket-but-it-is-a-lesson-about-why-apologies-matter/
https://www.theguardian.com/film/2022/jun/14/whoopi-goldberg-joins-international-backlash-against-sydney-morning-heralds-treatment-of-rebel-wilson
https://www.theguardian.com/media/2022/jun/18/bad-press-the-rebel-wilson-debacle-that-rocked-smh-to-its-core?utm_term=62ad31a469df697d21c5463e1f65fa5d&utm_campaign=GuardianTodayAUS&utm_source=esp&utm_medium=Email&CMP=GTAU_email
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I make a communication and I am surprised to discover that it has caused offence and the

receiver experiences this as deliberate;

I explain that I meant well and my intention was not to do something harmful;

I now believe, having explained my good intentions, that the receiver is no longer justified in

being upset; and

I think it is finished.

But sadly it is not!

What is really helpful is the tools that this text gives us to move from blaming to understanding.

Tools help us to take 6 steps:

Name what has happened

Acknowledge the impact we have observed

Describe our intention

Apologise and take responsibility for missing cues or sensitivities

Jointly discuss a better way to communicate the ‘issue’

Move away from ‘you misunderstood me’ to ‘what would effective communication sound
like?

Watch this space – I choose to be optimistic.

 

.

 

________________________
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To make sure you do not miss out on regular updates from the Kluwer Mediation Blog, please
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Includes 7,300+ profiles of arbitrators, expert witnesses, counsels & 13,500+ relationships to
uncover potential conflicts of interest.
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