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Today’s mediation scenario embraces a wide range of circumstances in which disputants of all
kinds find themselves engaging with a mediator. Once it became apparent to lawyers and
arbitrators that mediation could not be dismissed as a passing fancy, judges in various jurisdictions
who were concerned to improve the judicial system to make it “just, quick and cheap” (note the
comma) would initially recommend mediation by a mediator chosen by the parties; direct that no
hearing date for the trial would be allocated until mediation had been attempted; and impose costs
sanctions on successful litigants who had unreasonably declined to mediate before trial.

Federal and State courts in Australia are empowered by legislation to refer any proceedings for
mediation either with or without the consent of the parties. Other legislation requires parties to
engage in mediation before they may initiate proceedings before a court or tribunal. Examples of
such early intervention include disputes over retail and commercial leases , farm mortgages,
thoroughbred racing broadcasting and complaints involving a small business .

Why are institutions uniquely placed to support mediation?

Public institutions and large not-for-profit organizations face intense scrutiny from an increasingly
cynical and critical constituency. Communities, subscribers and customers are readily alerted to
disputes when they arise and want evidence that they have been satisfactorily resolved. Mediation
extends the repertoire of these organizations to achieve this goal.

What are the challenges?

There is still widespread misunderstanding of what mediation is. Not all organizations have taken
the opportunity to have a deep dive into what mediation is and does. Some organizations are more
concerned with appearance than substance.

https://mediationblog.kluwerarbitration.com/
https://mediationblog.kluwerarbitration.com/2022/12/22/the-promise-of-mediation-how-institutions-can-help/
https://www.lexology.com/library/detail.aspx?g=682a1c3a-ca69-4fdc-a538-656d0a52b87b
http://classic.austlii.edu.au/au/legis/nsw/consol_act/rla1994135/s68.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/legis/nsw/consol_act/fdma1994163/s8.html
http://www5.austlii.edu.au/au/legis/nsw/consol_act/tra1996196/s29g.html
http://classic.austlii.edu.au/au/legis/nsw/consol_act/sbca2013313/s18.html
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Mediation models that are not fit for purpose.

In Australia, governments at all levels engaging in large projects which affect the public often have
a statutory requirement for community consultation and dispute resolution, which includes
mediation. However, mediation in these circumstances is usually the last item on the agenda and,
by the time it takes place, the dispute is deeply entrenched, the community is angry and upset,
highly suspicious of the motives and intentions of the government representatives and, even if a
“settlement” is reached, dissatisfied with the outcome and forever mistrustful of officialdom.

Mediation models from which we can learn.

There are organizations which present important models of successful and appropriate use of
mediation, showcasing the value of dispute resolution design to create bespoke dispute resolution
processes. An example is Resolution Pathways , developed and led by award winning mediator
Shirli Kirshner , which, using triage, helps music creators and music users choose an appropriate
pathway to resolve disputes within the music industry. The process is supported by a panel of
expert mediators.

A world-leading example of “fitting the forum to the fuss” is Triage Resourcing Modality Matrix
(TRAMM), designed by Danielle Hutchinson for the the Dispute Settlement Centre of Victoria. As
described in Rosemary Howell’s blog , TRAMM, now known as MyDRHub:

• Collects and makes sense of all the information collected at intake;
• Factors in the context of the dispute;
• Identifies the process that is the best match for the parties (triage);
• Allocates appropriate resources; and
• Uses ongoing satisfaction measures to validate triage consistently.

Some steps for the future.

As a mediation community, it is time for us to become more active in promoting the promise of
mediation and the role that organizations can play.

• We need to identify and continue to give exposure to organizations that have taken mediation
seriously and can demonstrate its effectiveness when used appropriately.
• We need to find ways to combine our influence to encourage regulators to explore what
mediation is, how it works and where it fits.
• We need to train law school students in the skills of interest-based negotiation and mediation
advocacy, so that, in the years ahead, lawyers and judges from the presently upcoming generation
will understand that mediation should take place as early as possible rather than after all the issues
for trial have been clarified.

It is time for us to be more strategic in turning the promise of mediation into a reality.

________________________

To make sure you do not miss out on regular updates from the Kluwer Mediation Blog, please

https://resolutionpathways.com.au/
https://resolveadvisors.com.au/team/shirli-kirschner/
https://mediate.com/author/danielle-hutchinson/
https://mediationblog.kluwerarbitration.com/2019/05/22/mining-frank-sanders-legacy-triage-and-more-in-a-bold-australian-experiment/
http://mydrhub.com/
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subscribe here.

Profile Navigator and Relationship Indicator
Includes 7,300+ profiles of arbitrators, expert witnesses, counsels & 13,500+ relationships to
uncover potential conflicts of interest.

Learn how Kluwer Arbitration can support you.
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